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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

WANG XIAONING, YU LING, SHI TAO, and
ADDITIONAL PRESENTLY UNNAMED
AND TO BE IDENTIFIED INDIVIDUALS,

Plaintiffs,
v.

YAHOO! INC., a Delaware Corporation,
YAHOO! HONG KONG, LTD., a Foreign
Subsidiary of Yahoo! AND OTHER
PRESENTLY UNNAMED AND TO BE
IDENTIFIED CORPORATE DEFENDANTS
AND UNNAMED AND TO BE IDENTIFIED
INDIVIDUAL EMPLOYEES OF SAID
CORPORATIONS,

Defendants.

CASE NO. C07-02151 CW

Brief in Support of Plaintiffs’ Proposed
Statement of Interest Request, and Proposed
Draft Letter for the Court
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Brief in Support of Plaintiffs’ Proposed Statement of Interest Request,
and Proposed Draft Letter for the Court

On July 31, 2007, this Court issued an Order Denying Defendant Yahoo!’s Motion for an
Early Case Management Conference, but agreed that a request for the U.S. Government’s views on
the potential impact of the case on foreign policy interests should be submitted. The Court ordered
the Parties to hold meet and confer discussions by August 8 to try to reach agreement on the content
of “the letter that the Court should send to the Department of State soliciting its opinion,” and to
individually submit a five-page brief and accompanying proposed letter if agreement was not
possible. Pursuant to the Court’s Order, the parties held a meet and confer session on August 8 to
share views on the content of the letter to be sent to the Government for this purpose, and shared
draft versions of their proposed letters. These communications revealed substantial disagreements
between the parties on several key points that could not be resolved.

Specifically, as reflected in the Parties’ proposed draft letters, there were major differences
concerning the appropriateness, particularly at this early stage of the litigation, of including in the
letter a specific request for the views of the State Department on applicability to the case of a wide
variety of legal principles and standards, such as the act of state doctrine and a number of principles
related to the issue of the justiciability of the case. The Plaintiffs believe strongly that the
applicability of these legal doctrines and standards to a particular case or controversy are legal issues
for the Court to decide, and are not suitable for presentation to the State Department as matters that
should be considered and decided on political or foreign policy grounds.

Plaintiffs note, in this regard, that the Court’s solicitation of views from the U.S. Department
of State in the case of Sarei v. Rio Tinto, 221 F. Supp 2d 1116 (N.D. Cal. 2002) (a similar corporate

accountability case), while indicating that a variety of legal issues had been raised by the
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Defendants, including the “act of state” and “political question” doctrines, refrained from secking
the Department’s views on these types of specific issues, and did “not expressly invite the
Department to comment” on these legal matters. U.S. Dept. of State Letter to the Court in Alexis
Sarei v. Rio Tinto PLC. Plaintiffs believe a similar approach should be taken in this case,
especially given the fact that the present case is at an even more preliminary stage than when the
Department’s views were solicited in the Court’s Rio Tinto request, and the nature and relevance of
these specific legal issues have not been adequately developed.

It should be stressed once again, in this context, that it is not appropriate in any case to seek
the views of the political branch on the applicability of legal doctrines and principles to the
circumstances of a particular case or controversy. That is uniquely a judicial function, and the
separation of powers principle counsels against the type of far-reaching, open-ended intrusion of
Executive Branch authority on judicial prerogatives.

The determination of the applicability of these legal principles to a particular case or
controversy is uniquely a matter for the courts, not the political branches, to consider and decide.
As this Court properly observed in its July 31 Order, consistent with similar views expressed by the
U.S. Court of Appeals for the Ninth Circuit (4lperin v. Vatican Bank, 410 F.3d 532, 537-38 (9th Cir.
2005)), “jumping to the conclusion” that the political question doctrine or the concern for foreign
policy implications bars all cases that touch on foreign relations and potentially controversial
political issues would be incorrect. Instead, it is up to the courts to apply the Sosa, Baker v. Carr,
and Sabbatino standards by balancing any political or foreign policy concerns that may exist with a
number of legally oriented considerations. This analysis and application of the legal standards is a

function for the court to carry out, not the political branches.
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A second major difference in the two versions of the draft letter is that the Plaintiffs believe
that the Court’s analysis of the potential foreign policy impacts of the case, and the process of
weighing these factors against other (legal) considerations under the balancing tests called for under
the Sosa, Baker v. Carr, and Sabbatino standards, requires an analysis not only of the specific views
submitted by the U.S. Department of State in response to the proposed letter, but also must take into
account, and be properly informed by, all other indicators that are available concerning the positions
that the U.S. Department of State has taken on the subject matter and issues raised by this case,
including how the State Department has described and dealt with the arrests of the Plaintiffs and
others who were similarly affected by criminal prosecutions for free speech and free press
communications on the Internet, in public and Congressional statements it may have made on these
matters, including the China sections of its annual Country Reports on Human Rights. The U.S.
Government has made a number of public statements regarding the unlawful nature of the arrest and
imprisonment of reporters and human rights and democracy support advocates in China for their use
of the internet to exercise free press and free speech rights. Any request to the Government
soliciting their opinion on this case involving such abuses should be informed not only by the State
Department’s formal views as presented to this Court, but by other public pronouncements that have
been made, officially and publicly, regarding these abuses.

Another major difference in approach concerns whether the letter from the Court (as the
Defendants’ draft letter would do) should directly invite or encourage the State Department to seek
the views of the Government of “the People’s Republic of China and other governments” on the
litigation. Plaintiffs’ proposed letter inquires as to whether the Government of China has in fact, up
until the date of this request letter from the Court, conveyed any views on the case to the Department

of State, as this might provide the Court with objective information as to whether the litigation has
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had any actual and specific foreign policy impact as regards to relations with China. But making an
open ended inquiry to foreign governments of the type the Defendants are proposing simply invites
an expression of negative and theoretical views, rather than gauging the actual impact that the
lawsuit has produced.
Conclusion

Accordingly, and pursuant to the Court’s Order, Plaintiffs hereby submit their version of the
proposed request, as well as this short submission highlighting the differences in the two versions,
and outlining the reasons why the Plaintiffs deem their version more suitable.

For the foregoing reasons, Plaintiffs respectfully request the Court to accept the attached
proposed letter as the Court’s official communication to the United States Department of State on

these matters.
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Respectfully submitted this 15™ day of August, 2007,

MORTON SKLAR

THERESA HARRIS

WORLD ORGANIZATION FOR HUMAN
RIGHTS USA

By: /s/ Morton Sklar

Morton Sklar

ROGER MYERS
HOLME ROBERTS & OWEN LLP

By: /s/ Roger Myers

Roger Myers

Attorneys for Plaintiffs

Karen Parker

(CA State Bar No. 112486)
Association of Humanitarian Lawyers
154 5th Avenue

San Francisco, CA 94118

Telephone: (415) 668-2752

E-mail: ied@agc.org

With the assistance of:

Albert Ho Chun-Yan

Legal Representative for Shi Tao
Hong Kong

Rebecca Babarsky, University of Michigan
Law School
Shannon Barrows, University of Chicago Law

School
Paul Bozzello, Harvard Law School

Rifk Ebeid, George Mason Law School
Legal Interns
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August 2007

Honorable John B. Bellinger I1I
Legal Adviser

United States Department of State
2201 C Street NW

Washington, D.C. 20520

Re: Wang, et al. v. Yahoo! Inc., et al., Civil Action No. C07-02151 CW

Dear Mr. Bellinger:

On April 20, 2007, Wang Xiaoning, Yu Ling, Shi Tao and other unnamed plaintiffs filed a
lawsuit in the U.S. District Court of the Northern District of California against Yahoo! Inc.,
Yahoo! Hong Kong Limited and other unnamed defendants (collectively “defendants”) under the
Alien Tort Claims Act (“ATCA”), the Torture Victims Protection Act (“TVPA”), the Electronic
Communications Privacy Act and various state tort standards. A copy of the most recently
amended complaint is enclosed. The plaintiffs are Chinese nationals and are currently residing
in The People’s Republic of China (“PRC”). Two of the plaintiffs, Wang Xiaoning and Shi Tao,
are currently serving ten-year prison sentences in high-security prisons in China as a result of
criminal convictions linked to their use of the Internet to communicate ideas and information that
were deemed contrary to the interests of the Chinese Government.

According to plaintiffs’ complaint, in response to a request they received from Chinese
authorities, Yahoo! and its affiliates provided the plaintiffs’ identification and contact
information, as well as information on the content of their Internet communications, that PRC
authorities used as a basis for arresting and criminally prosecuting the plaintiffs. Plaintiffs allege
that their arrests were a direct result of Yahoo!’s actions in turning over private Internet user
information to the PRC regarding lawful activities protected by free press and free speech
standards, and that, as a direct result of Yahoo!’s actions, plaintiffs Wang Xiaoning and Shi Tao
and others were subjected to arbitrary arrest, long-term detention and torture.

Since this case may be considered to touch upon the foreign policy interests of the United States,
this Court would like to give the U.S. Department of State the opportunity to present to the Court
its views on the potential foreign policy impacts of this case, if you feel that it is necessary and
appropriate to do so. The Court leaves to your discretion whether the presentation of your views,
if any, takes the form of a letter, or a more formal Statement of Interest filed pursuant to 28 USC
§517.

In making your decision whether to present your views to the Court, and in framing any
comments you may wish to make, you may wish to take into account the fact that a U.S.

Page 1 of 2
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corporation and its affiliates are the named defendants in this case, not the Government of China
or any officials of that Government. In addition, the case is still at a very preliminary stage,
since the defendants’ response to the complaint has not yet been filed, and specific details
concerning the facts of the case and the legal issues it presents have not yet been fully developed.
This factor has influenced the nature and scope of submissions the U.S. Government has made to
courts in the past in similar cases (see, e.g., Letter of Frank Hunger, Assistant Attorney General,
U.S. Department of Justice presented to the court in the case of National Coalition Government
of Burma and the Federation of Trade Unions of Burma v. UNOCAL, Inc. and the Yadana
Natural Gas Project, July 8, 1997).

It also would greatly assist the Court if you could provide, as part of any comments or views that
you may submit, copies of any public statements, reports and observations that the Department
may have made that touch on the subject matter of the case, or potential foreign policy issues
connected with the case, and that would help the Court to understand the positions you have
taken on these matters. These would include references to these issues in the China section of
your annual Country Reports on Human Rights, and any Congressional submissions or other
public pronouncements that you may have made related to the issues or facts covered by the
case. Also relevant would be whether any communications have been received as of the date of
this letter from the Government of China on the initiation of the lawsuit, and what the nature of
those communications may have been.

Thank you for your consideration of this matter.

Sincerely,

Claudia Wilken
Judge, U.S. District Court,
Northern District of California

cc: Counsel for Plaintiffs:
Morton Sklar
Theresa Harris
World Organization for Human Rights USA
Roger Myers
Holme, Roberts and Owen

Counsel for Defendants:
Daniel Petrocelli
Matthew Kline
O’Melveny & Myers
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

WANG XIAONING, YU LING, SHI TAO, and
ADDITIONAL PRESENTLY UNNAMED
AND TO BE IDENTIFIED INDIVIDUALS,

Plaintiffs,
v.

YAHOO! INC., a Delaware Corporation,
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SECOND AMENDED COMPLAINT

Plaintiffs, by and through their attorneys, allege upon personal knowledge and belief as to
their own circumstances, and upon information and belief (based on the investigation of counsel) as
to all other matters, that substantial evidentiary support exists or will exist after a reasonable
opportunity for further investigation and discovery as a result of trial proceedings, in support of the
following:

1. Named Plaintiffs and additional unnamed and to be identified Plaintiffs (hereinafter
referred to collectively as “Plaintiffs”) have been and are being subjected to grave violations of some
of the most universally recognized standards of international law, including prohibitions against
torture, cruel, inhuman, or other degrading treatment or punishment, arbitrary arrest and prolonged
detention, and forced labor, for exercising their rights of freedom of speech, association, and
assembly, at the hands of Defendants through Chinese officials acting under color of law in the
People’s Republic of China (referred to herein as “the PRC” or “China”).

2. To commit these violations of specific, universal, and obligatory standards of
international law, Defendants willingly provided Chinese officials with access to private e-mail
records, copies of email messages, e-mail addresses, user ID numbers, and other identifying
information about the Plaintiffs and the nature and content of their use of electronic
communications. This information, available only to the Defendants, was voluntarily provided to
Chinese officials by Defendant Yahoo! Inc. and its agents, alter egos, and/or other affiliated entities,
including but not limited to wholly-owned subsidiaries Yahoo! HK and Yahoo! China. In addition,
there are positive indicators that various subsidiaries and affiliates of Yahoo! Inc., have also, under
the control and supervision of Defendant Yahoo Inc., continued to provide PRC officials with this
information for various unnamed and to be identified Plaintiffs after Alibaba.com acquired control
over Yahoo! China in October 2005. These disclosures served and are continuing to serve as the
basis for the acts of persecution and torture that occurred and are occurring as a direct result of the
Defendants’ activities. By providing internet user identification information to the PRC, Defendants
knowingly and willfully aided and abetted in the commission of torture and other major abuses

violating international law that caused Plaintiffs’ severe physical and mental pain and suffering.
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